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PROPOSED  RULES 


DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 
Public  Health  Service 
[  42  CFR  Part  101  ] 

PROFESSIONAL  STANDARDS  REVIEW- 
NOTIFICATION  AND  POLLING  OF  PHY¬ 
SICIANS 

Notice  of  Proposed  Rulemaking 

Notice  is  hereby  given  that  the 
Assistant  Secretary  for  Health  of  the 
Department  of  Health,  Education,  and 
Welfare,  with  the  approval  of  the  Secre¬ 
tary  of  Health,  Education,  and  Welfare, 
proposes  to  add  a  new  Subpart  B,  en¬ 
titled  “Notification  and  Polling  of 
Physicians,”  to  Part  101  of  Title  42, 
Code  of  Federal  Regulations.  The  pur¬ 
pose  of  the  new  Subpart  B  of  Part  101 
is  to  establish  regulations  governing 
notification  and  polling,  of  physicians  in 
any  Professional  Standards  Review  Or¬ 
ganization  area  prior  to  entering  into 
an  agreement  under  which  any  organi¬ 
zation  is  designated  as  the  Professional 
Standards  Review  Organization  for  such 
area. 

Interested  persons  are  invited  to  sub¬ 
mit  written  comments,  suggestions  or 
objections  concerning  the  proposed 
regulations  to  the  Director,  Bureau  of 
Quality  Assurances.  Health  Services  Ad¬ 
ministration,  Room  16A-23,  5600  Fishers 
Lane,  Rockville,  Maryland  20852,  on  or 
before  May  1,  1974.  All  comments  re¬ 
ceived  in  response  to  this  Notice  will  be 
available  for  public  inspection  in  the 
above-named  office  during  regular  busi¬ 
ness  hours. 

It  is  therefore  proposed  to  amend  42 
CFR  Part  101  by  adding  thereto  a  new 
Approved:  April  10,  1974. 

Dated:  March  21, 1974. 

Charles  C.  Edwards, 
Assistant  Secretary  for  Health. 

Subpart  B — Notification  and  Polling  of 
Physicians 

Caspar  W.  Weinberger, 

Secretary. 

Subpart  B,  as  set  forth  below. 

Sec. 

101.101  Policy  and  applicability. 

101.102  Definitions. 

-101.103  Determination  of  number  of  doc¬ 
tors  in  PSRO  area. 

101.104  Notification  of  Doctors. 

101.105  Action  by  the  Secretary  pursuant 

to  objections. 

101.106  Polling  of  doctors. 

101.107  Action  by  Secretary  following  poll. 

Authority:  Secs.  1102  and  1152(f),  Social 
Security  Act;  (42  U.S.C.  1302, 1352(f) ) 

§  101.101  Policy  and  applicability. 

(a)  Section  1152(f)  of  the  Social 
Security  Act  (42  U.S.C.  1352(f))  pro¬ 
vides  that  in  the  case  of  agreements 
entered  into  prior  to  January  1,  1976 
under  Part  B  of  Title  XI  of  the  Social 
Security  Act  under  which  any  organiza¬ 
tion  is  designated  by  the  Secretary  of 
Health,  Education,  and  Welfare  as  the 
Professional  Standards  Review  Organi¬ 
zation  for  any  area,  the  Secretary  shall, 


prior  to  entering  into  any  such  agree¬ 
ment  with  any  organization  for  any  area, 
inform  the  doctors  of  medicine  or  oste¬ 
opathy  who  are  in  active  practice  in  such 
area  of  the  Secretary’s  intention  to  en¬ 
ter  into  such  an  agreement  with  such 
organization. 

(b)  Section  1152(f)  further  provides 
that  if,  within  a  reasonable  time  follow¬ 
ing  the  service  of  such  notice,  more  than 
10  percentum  of  such  doctors  object  to 
the  Secretary’s  entering  into  such  an 
agreement  with  such  organization  on  the 
ground  that  such  organization  is  not 
representative  of  doctors  in  such  area, 
the  Secretary  shall  conduct  a  poll  of  such 
doctors  to  determine  whether  or  not  such 
organization  is  representative  of  such 
doctors  in  such  area.  If  more  than  50 
percentum  of  the  doctors  responding  to 
such  poll  indicate  that  such  organization 
is  not  representative  of  such  doctors  in 
such  area  the  Secretary  may  not  enter 
into  such  agreement  with  such  organiza¬ 
tion.  The  regulations  of  this  subpart  are 
applicable  to  the  notification  and  polling 
by  the  Secretary  of  doctors  pursuant  to 
such  sectionll52(f). 

§  101.102  Definitions. 

As  used  in  this  subpart: 

(a)  “Act”  means  the  Social  Security 
Act,  as  amended  (42  U.S.C.  Chap.  7) . 

(b)  “Secretary”  means  the  Secretary 
of  Health,  Education,  and  Welfare  and 
any  other  officer  or  employee  of  the  De¬ 
partment  of  Health.  Education,  and  Wel¬ 
fare  to  whom  the  authority  involved  may 
be  delegated. 

(c)  “Doctor”  means  a  doctor  of  medi¬ 
cine  or  osteopathy  engaged  in  the  active 
practice  of  medicine  or  osteopathy. 

§  101.103  Determination  of  number  of 
doctors  in  PSRO  area. 

For  the  purposes  of  this  Subpart,  the 
Secretary  will  determine,  on  the  basis  of 
the  latest  available  information  which  he 
deems  appropriate  for  such  purposes,  the 
names,  current  mailing  addresses,  and 
total  number  of  doctors  in  any  area,  des¬ 
ignated  in  Subpart  A  of  this  Part  as  a 
Professional  Standards  Review  Organi¬ 
zation  area,  with  respect  to  which  the 
Secretary  proposes  to  enter  into  an 
agreement  with  an  organization  desig¬ 
nating  such  organization  as  the  Profes¬ 
sional  Standards  Review  Organization 
for  such  area.  The  information  on  the 
basis  of  which  the  total  number  of  doc¬ 
tors  in  such  area  is  determined  by  the 
Secretary  will  be  available  for  public  in¬ 
spection. 

§  101.104  Notification  of  doctors. 

In  the  case  of  any  agreement  entered 
into  prior  to  January  1,  1976,  under  Part 
B  of  Title  XI  of  the  Act,  whereby  any 
organization  is  designated  as  the  Profes¬ 
sional  Standards  Review  Organization 
for  any  area,  the  Secretary,  prior  to  en¬ 
tering  into  such  agreement  with  any  such 
organization,  will,  in  accordance  with  the 
provisions  of  this  section,  notify  the  doc¬ 
tors  in  such  area  of  the  Secretary’s  inten¬ 
tion  to  enter  into  such  an  agreement  with 
such  organization. 


(a)  Method  of  notice.  The  notice  de¬ 
scribed  in  this  section  will  be  published  in 
the  Federal  Register  and  at  least  one 
newspaper  of  general  circulation  in  the 
Professional  Standards  Review  Organi¬ 
zation  area.  Notice  in  any  newspaper  of 
general  circulation  will  be  published  in 
not  less  than  three  consecutive  issues  of 
such  newspaper.  In  addition,  copies  of  the 
notice  will,  not  later  than  the  date  of 
publication  in  the  Federal  Register,  be 
mailed  to  organizations  of  practicing 
doctors  of  medicine  and  osteopathy,  in¬ 
cluding  the  appropriate  state  and  county 
medical  and  specialty  societies,  and  hos¬ 
pitals  and  other  health  care  facilities  in 
the  area,  with  a  request  that  each  such 
society  and  facility  inform  those  doctors 
in  its  membership  or  on  its  staff  who  are 
engaged  in  active  practice  in  the  Profes¬ 
sional  Standards  Review  Organization 
area  concerned  of  the  contents  of  such 
notice. 

(b)  Content  of  notice.  The  notice  re¬ 
quired  by  this  section  will  include  the 
following : 

(1)  The  date  of  publication  in  the 
Federal  Register. 

(2)  A  statement  that  the  Secretary 
proposes  to  enter  into  an  agreement  with 
a  named  organization,  designating  such 
organization  as  the  Professional  Stand¬ 
ards  Review  Organization  for  the  area; 

(3)  A  description  of  such  organization, 
including  its  name,  address,  and  the 
names  of  its  principal  officers; 

(4)  A  statement  that  if  any  doctor  in 
the  area  objects  to  the  Secretary’s  enter¬ 
ing  into  such  an  agreement  with  such 
organization  on  the  ground  that  such  or¬ 
ganization  is  not  representative  of  doc¬ 
tors  in  the  Professional  Standards  Re¬ 
view  Organization  area,  he  may,  within 
30  days  of  the  date  of  publication  of  the 
notice  in  the  Federal  Register,  mail  such 
objection  in  writing  addressed  to  the  De¬ 
partment  of  Health,  Education,  and  Wel¬ 
fare  to  the  mailing  address  set  forth  in 
the  Notice;  and 

(5)  A  statement  that  if  more  than  10 
percentum  of  the  number  of  doctors 
determined  by  the  Secretary  pursuant  to 
§  101.103  to  be  in  the  Professional  Stand¬ 
ards  Review  Organization  area  express 
timely  objection  as  described  in  para¬ 
graph  (b)(4)  of  this  section  (which  num¬ 
ber  shall  be  set  out  in  the  notice),  the 
Secretary  will  conduct  a  poll  of  all  such 
doctors  in  accordance  with  §  101.106  to 
determine  whether  or  not  such  organiza¬ 
tion  is  representative  of  such  doctors  in 
such  area. 

§  101.105  Action  by  the  Secretary  pur¬ 
suant  to  objections. 

After  the  expiration  of  30  days  follow¬ 
ing  the  date  of  publication  in  the  Fed¬ 
eral  Register  of  the  Notice  described  in 
§  101.104,  the  Secretary  will  tabulate  the 
objections  described  in  §  101.104(b)  (4) 
which  have  been  received  and  which  are 
postmarked  prior  to  the  end  of  such  30- 
day  period.  •  The  Secretary  will  then 
publish  a  Notice  in  the  Federal  Register 
and  in  at  least  one  newspaper  of  gen¬ 
eral  circulation  serving  the  Professional 
Standards  Review  Organization  area, 
and  will  notify  by  letter  the  appropriate 
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State  and  County  medical  societies,  as 
follows:  Either 

(a)  That  not  more  than  10  percentum 
of  the  total  number  of  doctors  deter¬ 
mined  by  the  Secretary,  pursuant  to 
§  101.103,  to  be  engaged  in  active  prac¬ 
tice  of  medicine  or  osteopathy  in  a  Pro¬ 
fessional  Standards  Review  Organiza¬ 
tion  area  have  expressed  timely  objec¬ 
tion,  as  described  in  §  101.104(b)(4),  to 
the  Secretary’s  entering  into  an  agree¬ 
ment  with  the  organization,  and  that 
the  Secretary  may  proceed  to  enter  into 
such  agreement  designating  such  orga¬ 
nization  as  the  Professional  Standards 
Review  Organization  for  such  area;  or 

(b)  That  more  than  10  percentum  of 
the  total  number  of  doctors  determined 
by  the  Secretary,  pursuant  to  §  101.103, 
to  be  engaged  in  the  active  practice  of 
medicine  or  osteopathy  in  a  Professional 
Standards  Review  Organization  area 
have  expressed  timely  objection,  as  de¬ 
scribed  in  §  101.104(b)  (4),  to  the  Secre¬ 
tary’s  entering  inter  an  agreement  with 
the  organization,  and  that  the  Secretary 
will  conduct  a  poll  of  such  doctors  in  ac¬ 
cordance  with  §  101.106.  A  Notice  pub¬ 
lished  in  the  Federal  Register  pursuant 
to  this  paragraph  will  set  forth  the  date 
on  which  such  poll  will  be  initiated,  and 
will  state  that  doctors  in  such  area  who 
have  not  received  a  ballot  within  5  days 
after  such  date  may  request  a  ballot 
from  the  Secretary  at  an  address  speci¬ 
fied  in  the  Notice. 

§  101.106  Polling  of  doctors. 

(a)  Conduct  of  poll.  In  any  case  in 
which  the  Secretary  determines  that 
more  than  10  percentum  of  the  total 
number  of  doctors  in  a  Professional 
Standards  Review  Organization  area 
have  expressed  timely  objection,  as  de¬ 
scribed  in  §  101.104(b)(4),  to  the  Secre¬ 
tary’s  entering  into  an  agreement  with 
an  organization,  the  Secretary  will,  at 
such  time  as  he  may  select,  conduct  a 
poll  of  such  doctors  to  determine 
whether  or  not  such  organization  is  rep¬ 
resentative  of  such  doctors  in  such  area. 
Such  poll  shall  be  conducted  as  follows: 
The  Secretary  will  mail,  by  regular  mail. 


to  each  individual  doctor  of  medicine  or 
osteopathy  whom  the  Secretary  deter¬ 
mines,  pursuant  to  §  101.103,  to  be  en¬ 
gaged  in  the  active  practice  of  medicine 
or  osteopathy  in  the  Professional  Stand¬ 
ards  Review  Organization  area,  the 
folliowing: 

(1)  A  ballot  in  which  the  doctor  is  re¬ 
quested  to  check  one  of  two  boxes  indi¬ 
cating  that,  in  his  opinion,  the  organiza¬ 
tion  with  which  the  Secretary  proposes 
to  enter  into  the  agreement  (i)  is  or  (ii) 
is  not  representative  of  the  doctors  in 
such  area: 

(2)  A  preaddressed  franked  envelope; 
and 

(3)  A  cover  letter  describing  the  pur¬ 
pose  of  the  poll,  and  specifically 
including 

(i)  The  date  of  initiation  of  the  poll, 
which  will  be  not  more  than  two  days 
prior  to  the  date  on  which  the  polling 
material  is  mailed: 

(ii)  A  request  that  the  doctor  com¬ 
plete  the  ballot  and  mail  it  by  regular 
mail  in  the  enclosed  envelope: 

(iii)  A  statement  that  if  more  than  50 
percentum  of  the  doctors  responding  to 
the  poll  indicate  that  the  organization 
with  which  the  Secretary  proposes  to 
enter  into  the  agreement  is  not  repre¬ 
sentative  of  the  doctors  in  the  area,  the 
Secretary  will  not  enter  into  such  agree¬ 
ment  with  such  organization:  and 

(iv)  A  statement  that  all  completed 
ballots  received  which  are  postmarked 
within  30  days  of  the  date  of  initiation  of 
the  poll  by  the  Department  of  Health. 
Education,  and  Welfare  officer,  whose 
address  appears  on  the  enclosed  envelope 
will  be  counted  in  determining  the  re¬ 
sult  of  the  poll. 

(b)  Tabulation  of  ballots.  After  the 
expiration  of  30  days  following  the  date 
of  initiation  of  the  poll  as  described  in 
§  101.106(a)  (3)  (i),  the  Secretary  will 
tabulate  the  ballots  which  have  been  re¬ 
ceived  and  which  are  postmarked  prior 
to  the  end  of  such  30-day  period. 

(1)  The  ballots  will  be  tabulated  in 
such  a  fashion  as  to  assure  that  the  vote 
of  each  individual  doctor  responding  to 
the  poll  will  be  secret. 


(2)  The  tabulation  proceeding  will  be 
publicly  announced  and  will  be  open  to 
the  public. 

(c)  Retention  of  ballots.  All  ballots  re¬ 
ceived  by  the  Secretary  will  be  retained 
for  such  period  as  may  be  necessary  to 
assure  their  availability  for  a  recount 
in  accordance  with  §  101.107(c)  and  will 
be  available  for  public  inspection  during 
such  period  at  a  place  announced  in  the 
Notice  published  pursuant  to  §  101.107. 

§  101.107  Action  by  Secretary  following 
poll. 

After  tabulating  the  ballots  received 
under  §  101.106,  the  Secretary  will  pub¬ 
lish  a  notice  in  the  Federal  Register 
and  in  at  least  one  newspaper  of  gen¬ 
eral  circulation  serving  the  Professional 
Standards  Review  Organization  area,  and 
will  notify  by  letter  the  appropriate 
State  and  county  medical  societies,  as 
follows: 

(a)  That  not  more  than  50  percentum 
of  the  doctors  responding  to  the  poll 
indicated,  by  checking  the  appropriate 
box  on  the  ballot,  that  the  organization 
with  which  the  Secretary  had  proposed 
to  enter  into  an  agreement  is  not  rep¬ 
resentative  of  the  doctors  in  the  area, 
and  that  the  Secretary  may  proceed  to 
enter  into  such  agreement  designating 
such  organization  as  the  Professional 
Standards  Review  Organization  for  such 
area;  or 

(b)  That  more  than  50  percentum  of 
the  doctors  responding  to  the  poll  in¬ 
dicated,  by  checking  the  appropriate 
box  on  the  ballot,  that  the  organiza¬ 
tion  with  which  the  Secretary  has  pro¬ 
posed  to  enter  into  an  agreement  is 
not  representative  of  the  doctors  in  the 
area,  and  accordingly  that  the  Secre¬ 
tary  will  not  enter  into  such  an  agree¬ 
ment  with  such  organization:  and 

(c)  Such  count  will  be  final,  except 
that  the  Secretary  will  conduct  a  re¬ 
count  if  at  least  5  doctors  in  the  area  so 
request  in  writing,  postmarked  within 
10  days  following  the  date  of  publication 
of  such  notice  in  the  Federal  Register. 
Such  recount  will  be  conducted  in  a 
public  proceeding,  and  the  result  of  the 
recount  will  be  final. 

[FR  Doc.74-8713  Filed  4-15-74; 8: 45  am] 
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